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Consultation on Open-ended Fund Companies 
Financial Services Branch, Financial Services and the Treasury Bureau 

 

4 June 2014 
 
By Email Only 
 
Financial Services Branch 
Financial Services and the Treasury Bureau 
24/F Central Government Offices 
2 Tim Mei Avenue 
Tamar  
Hong Kong 
 
Dear Sirs 
 
The Hong Kong Institute of Chartered Secretaries (HKICS) is the industry organization representing 
the interests of some 9,000 Chartered Secretaries and aspiring student members in Hong Kong rooted 
with the UK Institute of Chartered Secretaries and Administrators (ICSA) and internationally through 
being a founder of Corporate Secretaries International Association (CSIA) with an extended 
membership of some 100,000 governance professionals worldwide. 
 
Overview  
 
We support the development of Open-ended Fund Companies (OFCs) which is in line with the 
practices of a number of leading jurisdictions including the UK. We welcome the flexibility given to 
OFCs to invest in securities (broadly defined under Schedule 1 of the SFO), futures and OTC derivatives 
(upon legislative amendments coming into force). This is also timely in view of the general consensus 
reached with Mainland authorities pending formal approval from the State Council on mutual 
recognition of funds arrangements and the Shanghai-Hong Kong Stock Connect at the preparatory 
stage. 
 
We agree with the approach adopted under the Consultation Paper in respect of issues relating to 
good governance, including (1) the adoption of custodians over assets to prevent conflict of interests 
(2) responsibilities of directors of OFCs in accordance with the provisions of the new Companies 
Ordinance (stipulating the higher of an objective or subjective standard for directors’ duties) (3) 
mandatory delegation of investment functions to asset manager registered for Type 9 regulated 
activity (4) main regulatory responsibilities being vested with the SFC (and the use of ss. 213 and 214 
of the SFO), with regulatory oversight by the Companies Registry in respect of company filing 
requirements, and (5) adoption of the SFC Handbook (including meeting requirements) and future 
subsidiary legislation and OFC Codes, subject to further market consultations. 
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We also agree that the OFC should not engage in trade or business and the taxation exemptions for 
public OFCs. We do not comment on the taxation position for private OFCs along with stamp duty 
positions which are matters more appropriate for the fund industry to comment upon.   
 
Comments on Consultation Paper 
   
Question 1: Do you agree with the overarching principles for OFCs as set out above? 
 
We agree. The ability to use OFCs to complement trust structure is welcome, along with IOSCO 
principles for CIS and for the other reasons set forth under paragraph 10 of the Consultation Paper.   
 
Question 2: Do you consider it agreeable to set out the legislative framework for OFC in the SFO and 
the relevant subsidiary legislation in the proposed manner? 
 
We agree. The proposals under paragraph 19 relating to core structural requirements, key ongoing 
compliance obligations, SFC regulatory power (especially post Tiger Asia case) are all conducive 
towards good governance. 
 
Question 3: Do you think the proposed scope of the code and guidelines could adequately cater for 
the OFC regime? If not, what other essential features should the codes and guidelines include? 
 
We agree with the approach and stress the importance of corporate governance and integrity in line 
with the SFC Handbook should be made explicit under the OFC Code. 
 
Question 4: Do you agree with the proposal that the SFC should be the primary regulator of OFCs? 
 
We agree. The SFC is the champion for market integrity and Hong Kong as a leading international 
financial centre and should be primary regulator of OFCs. 
 
Question 5: Do you agree with the proposed role and functions of CR in the OFC regime? 
 
We agree that the CR should be involved in the corporate filing requirements. 
 
Question 6: Do you agree with the proposed role of ORO and SFC in respect of proposed termination 
and winding up arrangements for OFCs? 
 
We agree with the involvement of ORO under existing regime where there is winding up of an OFC. 
 
Question 7: Do you think the features as set out above comprise the essential features of an OFC? If 
not, what other essential features should an OFC possess? 
 
We agree. In relation to paragraph 37(c) while directors are permitted to delegate the investment and 
management functions, they must still have ultimate oversight of the OFCs as directors’ are not 
permitted to completely delegate their duties at law. This is an issue that should be emphasized under 
the OFC Code for the purposes of good governance. 
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Question 8: Do you agree with the proposed features for the Board of Directors? Do you think the 
proposed structure of the Board and the proposed criteria of directors will be able to render adequate 
investor protection to those investing in OFCs? Or do you think the proposed structure is too onerous, 
and would hinder the development of OFCs in Hong Kong? 
 
We believe that these proposals are an improvement to the current use of the trust structure and 
achieve a proper balance of flexibility and investor protection.   
 
Question 9: Do you agree that the OFC board must delegate the day-to-day management and 
investment functions of the OFC to an investment manager who is licensed by or registered with the 
SFC to carry out Type 9 (asset management) regulated activity? 
 
We agree. Please also see our comments to Q7 also.   
 
Question 10: Do you think the proposal to require a custodian in the OFC structure could foster the 
protection of investors in an OFC? Do you consider the proposed requirements and duties for a 
custodian adequate to meet this objective? 
 
We agree. We believe that this will also provide investor confidence and is consistent with good 
governance. 
 
Question 11: Do you agree with the proposed arrangements in relation to the incorporation of OFC? 
 
We agree. Also, we agree with the need for further authorization under s. 104 of SFO for offer of an 
OFC’s shares to the public. 
 
Question 12: Do you consider the proposed naming convention provides sufficient level of clarity to 
investors? 
 
We believe that the principles are sound. 
 
Question 13: Do you agree that the Articles proposed are adequate? What features should the Articles 
include? 
 
We will hope that there are adequate checks and balances which the Articles will have to comply 
with as to be specified under the OFC Code. 
 
Question 14: Do you consider the proposed investment scope and strategies could provide a 
competitive framework for OFCs in Hong Kong with sufficient safeguards for investor protection? 
 
We believe so. 
 
Question 15: Do you agree with the proposed arrangements in relation to the offer of OFC shares? 
 
We agree. 
 
Question 16: Do you agree with the proposed arrangements regarding corporate administration? 
 
We agree. 
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Question 17: Do you agree with the proposed arrangements in relation to fund operation? Are the 
proposed principles and arrangements adequate to cater for the practical operation for OFCs? 
 
We believe so. 
 
Question 18: Do you agree with the proposed arrangements in relation to protected cells? 
 
This is important and there needs to be the ringfencing arrangements in place for protected cells.  
Whilst a trust structure may be able to deal with segregation, there is an issue as to how an OFC 
master fund can also achieve this in the context of liquidation where the pari passu distribution 
principle is applicable. The enabling legislations may need to consider this aspect of the matter.   
 
Question 19: Do you think the proposed termination procedures are adequate to provide an expedient 
way for terminating a solvent OFC? 
 
We agree. 
 
Question 20: Do you have any comments on the proposed termination, winding up and dissolution 
arrangements for OFCs, including the proposed power to be given to the custodian to petition to the 
court to wind up an OFC? 
 
We do not have any particular comments. 
 
Question 21: Do you consider the proposed powers are essential and proportionate? 
 
We believe so. 
 
Question 22: Do you think the existing profits tax exemption regimes for public funds authorised 
under section 104 of the SFO/ bona fide widely held regulated funds and offshore funds are adequate 
to cater for OFCs? 
 
We will leave this issue for the fund industry to address. 
 
Question 23: Do you consider that the proposed stamp duty treatment on sale and transfer of shares 
in OFCs can cater for the market needs? 
 
We will leave this issue for the fund industry. 
 
Question 24: Do you consider the proposed tax filing arrangement agreeable? 
 
We believe so. 
 
Should you have any queries, please feel free to contact Mohan Datwani at 2881 6177. 
 
Yours faithfully 
 
 
The Hong Kong Institute of Chartered Secretaries 
Edith Shih, FCIS FCS (PE) 
President, HKICS 
 


